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ABSTRACT 
Privatization is a program first applied in Britain to reform the public sector, mainly to 
decrease its burden on government spending.  Although many countries have successfully followed 
suit, such as Brazil, such was not the case in Egypt.  This failure has become even more apparent 
after the 25 January Revolution in 2011, in the wake of which many Egyptian citizens and workers 
filed cases against entities responsible for various public sector projects.  One such entity was the 
Omar Effendi Company, which was purchased by the Saudi Anwal Company in 2008.  In 2010, a 
case was filed against the buyer before the Administrative Court, claiming that the contract for the 
sale of Omar Effendi was null and void.  While the Court concurred with this claim, its decision 
was criticized on several grounds: competence; arbitrability, specially that previous arbitral award 
regarding the same issue had been handed; and, that the contract imposed illegal obligations on the 
buyer.  Through a critical reading of the Omar Effendi case materials, including party memoranda 
and supporting documents, this thesis argues that the Administrative Court judgment was in 
violation of the law.  
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I. Introduction 
 
          Privatization is an economic reform program first employed in the late 1970s and early 
1980s.
1
  It was adopted by conservative governments in the United Kingdom, the United States, 
and France almost in tandem.
2
  The aim was to improve economic efficiency, decrease the public 
sector’s costs, expand the private sector’s role, and increase companies’ competition by selling 
unsuccessful government projects to the private sector.
 3 
  Though these countries shared the 
same objective, each country adopted its own mechanisms for implementing privatization 
programs.  Some countries for example would sell the enterprise or rent it to a foreign investor or 
workers’ unions, while others would liquidate the company and sell its units separately. 4 
In the early 1990s, Egypt adopted an economic reform plan in cooperation with the 
International Monetary Fund.  It aimed to dispose of aspects of governmental bureaucracy and 
expand investment opportunities domestically and internationally.
 5
 Privatization was the 
principal mechanism for achieving this economic reform as it aims to enhance efficiency and 
improve enterprise productivity.
 6
 Egypt’s privatization program was assigned to the Ministerial 
Committee for Privatization, formed by virtue of a Prime Minister's Decree issued in 20/8/2000.
 7
 
                                                          
1 More technically, in the language of the Administrative Court, privatization means transfer the state ownership of 
public institutions to the private sector via purchasing and leasing projects for public utilities, and better re-
distribution of state revenues.  See Hamdy El Desouky and others v. Anwal Trading Union Co. and others, 11492 
Egyptian State Council 1,3(2011).[Hereinafter “ElDesouky v. Anwal”]     
2
 Paul Starr, The Meaning of Privatization,6 YALE  L.J. 6, 8 (1988). 
3
 ElDesouky v. Anwal, supra note 1, at 22. 
4
 ElDesouky v. Anwal, supra note 1, at 23. 
5
 Mohamed Fadel, Public Corruption and the Egyptian Revolution of January 25, 52 HARVARD L.J.292, (2011), at 
293 
6
 Id.at 293.                
7
 The Original Arabic reads as follows:  ةصخصخلل  ةیرازولا  ةنجللا.  This committee was entrusted with studying the 
related topics of various fields of privatization: identifying projects and companies that can be privatized and others 
that should remain under state control; developing a comprehensive plan for privatization supported by a programme 
and a timetable for the implementation based on the relevant data; proposing the standards that are be considered the 
basis for privatization, as presented by the competent authority; proposing the mechanisms that will be used to 
monitor the results of the privatization; and adopting the recommendations of ministers concerning the value of 
companies and assets.  See El Desouky v. Anwal, supra note1, at 15. 
 2 
In Egypt, privatization has failed to enhance economic efficiency.
 8
  This failure is clearly 
reflected in the deterioration of the Egyptian people’s standard of living.  According to the IMF’s 
statistics, 20 to 40% of Egyptians are living on less than US$2 per day, revealing a level of 
poverty that is harming both the working class and the middle class.
 9
 This deterioration has 
resulted from the predominance of corruption, the absence of monitoring, widespread favoritism, 
and the ineffectiveness of law.  These defects can be seen in the privatization deals which took 
place before the 2011 January Revolution, such as that involving the privatization of the Omar 
Effendi Company.
10
 
During the Mubarak era, the Omar Effendi Company was legally sold in 2008 to Anwal 
Company in return for 590 million LE and mortgaged in 2010 to Ahli United Bank and Audi 
Bank in return for 462 million LE.  In 2010, a claim was filed by Mr. Hamdy El Desouky before 
the Egyptian State Council against Anwal Company. This claim ended with the annulment of the 
sales contract.
11
  The Omar Effendi case itself included numerous legal violations which harmed 
several foreign parties, including Anwal Company, the International Financial Corporation, and 
the Audi and Ahli United banks. 
Omar Effendi is an example of and evidence for the corruption in the privatization 
process under Mubarak .  This thesis offers a critical reading of the Omar Effendi decision, in 
light of party memoranda and other supporting documents presented to the court.  It argues that 
the arbitration clause in the Omar Effendi sale contract is valid.  It further argues that the sales 
contract and the real estate mortgage contracts are governed by civil and commercial law.  This 
means that these contracts are not administrative contracts and accordingly are not governed by 
administrative law.  For this reason, the State Council is not competent for settling the disputes 
which arise from it.    Part I of this thesis details the determinative facts of the Omar Effendi case and the decision 
of the court.  Part II offers a critique of the decision on procedural grounds.  Part III provides a 
                                                          
8
 Mohamed Fadel, Public Corruption and the Egyptian Revolution of January 25, 52 HARVARD L.J.293, (2011),  
at 295. 
9
 Id.at 294.                 
10
 ElDesouky v. Anwal, supra note 1, at 22. 
11
 Id.at 53. 
 3 
critique of the decision on substantive grounds.  Part IV evaluates the judgment of the Omar 
Effendi case and argues that the court misapplied the law. 
 4 
 
II. The Omar Effendi Case Decision 
 
This chapter explores the history of the Omar Effendi Company and its development until it 
was privatized.  This particular privatization process occurred in contradiction with the law 
because the buyer, Anwal Company, violated its obligations as articulated in contracts and 
governmental decisions.  Anwal Company fired many workers, mismanaged the company and 
received unregistered assets until the filing of a case against him.  The court approved the 
demands of the plaintiffs, annulling the decision to sell Omar Effendi.  These facts will highlight 
the parties’ viewpoints, which I will criticize in the following chapters.  Below I cover the facts 
of the case, the plaintiff’s demands, the plaintiff’s justifications, the final judgment, and the 
court’s justification.  
 
A.  Facts on the Case 
Omar Effendi is an Egyptian company whose successes and failures over its long life have 
made it an iconic business name in the Egyptian market.  It was founded in 1856to meet the 
rising demand in the Egyptian market for inexpensive home wares and quality textiles.
12
   Its 
performance, since It was  Egyptianized  in 1957, fluctuated due to poor management by the 
government, which in turn eventually declared that it was a burden on the economy and should 
therefore be privatized.
13
   
  On January 1st, 2001, the Ministerial Committee for Privatization approved the privatization 
of the Omar Effendi Company, which by then comprised 82 branches situated on land valued at 
4 billion Egyptian Pounds.
14
  The government placed certain conditions on the privatization. For 
instance, it excluded some of the company’s assets, such as sections of land and buildings, from 
                                                          
12
 ElDesouky v. Anwal, supra note 1, at3. 
13
 For more data, see, Nadia Daar, “Omar Effendi: Who’s to blame?” ,  at 5 of the article, copy on file with the 
author.  
14
 ElDesouky v. Anwal, supra note1, at25. 
 5 
being privatized, and it evaluated the company’s value according to its then market value.  The 
Egyptian cabinet subsequently approved this deal on January 6
th
, 2004.
15
     
On March 5
th
, 2006, Yehia Hussein Abd El Hady filed a claim in the public prosecution’s 
office claiming that there was corruption in the privatization of the Omar Effendi sale 
transaction.
 16
  On March 5
th
 , 2006, the public prosecution investigated this charge and 
 
decided 
on March 21
st,
 2006 that the deal was legal provided that the commercial name – Omar Effendi – 
was not changed, the assets not privatized, and the workers not fired.
17
 
 On June 6
th
, 2006, the privatization process was resumed.  Omar Effendi’s board of 
directors decided to sell 90% of the company's stocks in return for 589,410,000 LE.
18
  To 
supervise the implementation of the contract and to protect the worker’s rights, they also decided 
that the Holding Company for Construction and Establishment should remain in possession of 
the remaining 10%.
19
  The ministerial group for economic policies subsequently approved these 
conditions on September 6
th 
, 2006, and an extraordinary general assembly approved them on 
September 25
th
,2006.
20
  Following the auction of Omar Effendi, where only one offer was 
submitted, the sale of the company was awarded to the Anwal Trading Union Company.
21
    
On November 2
nd
, 2006, the Holding Company for Construction and Establishment 
concluded the Omar Effendi sales contract with Anwal Trading Union Co.
22
  In 2010, the 
Holding Company for Construction and Establishment filed a case against the Anwal Company 
                                                          
15
 Id. at 25 
 
16
 Yehia Hussein Abdel-Hadi is an activist and a coordinator of the "No to selling Egypt" movement, 
17
 El Desouky v. Anwal, supra note 1, at26. 
18
 Every stock costs 38, 53 EGP.   
19
 El Desouky v. Anwal, supra note 1, at26. 
20
 The original Arabic reads as follows:    ةضباقلا ةكرشلل ةیداع ريغلا ةماعلا ةيعمجلا .  see El Desouky v. Anwal, supra note1, 
at26. 
21
  Anwal United Trading Co. is a professional company that operates over 100 shops all across Saudi Arabia.  It 
was founded in the late eighties as a partnership company.  It was converted into a limited company in 2001.  Today 
it has a commanding presence in the arena of ladies and children's apparel.  It won the franchise of renowned brands 
such as Etam, Etam Lingerie, Cache Cache, Origem, Orchestra, Jacadi, Parfois, Trucco, Staccato, Goelia, and 
Marwa..  
 
22
 ElDesouky v. Anwal, supra note 1, at 12 
 6 
before an arbitral tribunal; it demanded the annulment of the sales contract because Anwal had 
failed to meet its obligations. On November 10
th,
 2010, the arbitral tribunal at the Cairo Regional 
Center for International Commercial Arbitration (CRCICA), issued its arbitral award no. 
583/2008, refusing to annul the sales contract.
23
  
   On December 21
st
, 2010, Hamdy El Desouky,
 
 Aly Anwar Atia,
 
Mohamed Ahmed 
Labib,
 
 and Aly El Bassiouny filed lawsuit no.11492, for the judicial year no.65, before the 
Egyptian State Council, against the Prime Minister, the Minister of Investment, the Chairman of 
the Holding Company for Construction and Establishment, and the Chairman of Anwal 
Company Gameel Abd El Rahman El Kenbeit.
 24
 
 
  
The claimants asked for the complete annulment of the Omar Effendi sale decision, 
including the sales contract itself, any mortgage contracts issued under it, and any further legal 
actions taken on the issue.  The claimants justified their claims on several grounds.  They alleged 
that Anwal, as buyer, violated both its contractual obligations and workers’ rights when it fired 
more than 600 workers.  They also alleged mismanagement on the part of Anwal, that it took 
possession of a number of unregistered branches, and received title and ownership of properties 
that were undervalued. 
25
 
The first allegation concerned the mismanagement of the company.  The buyer asked the 
government to pay 10% of the company’s losses, which is equivalent to its portion of the 
                                                          
           
23
 - The Original Arabic reads as follows  :      
 ىف رداصلا ميكحتلا مكح ىف ىضق دقو01/00/0101  ىتلآا ىلع“ عيب دقع خسف ) ةسماخلا اهدض نوعطملا ( اهدض مكتحملا ةكرشلا بلط ضفر01 مهسأ نم %
 خرؤملا ىدنفأ رمع ةكرش0/00/0112  مقر ميكحتلا مكحب ءاج ام رخآ ىلإ385  ةنسل0118”. 
24
  Hamdy El Desouky is an Egyptian citizen who tried to protect public funds by filing this case against the parties 
accused of corruption. 
Aly Anwar Atia is an Egyptian citizen and a worker in Omar Effendi Company who tried to protect public funds by 
filing this case against the parties accused of corruption. 
Mohamed Ahmed Labib is an Egyptian citizen and a worker in Omar Effendi Company who tried to protect public 
funds by filing this case against the parties accused of corruption. 
Aly El Bassiouny is an Egyptian citizen who tried to protect public funds by filing this case against the parties 
accused of corruption. 
Gameel Abd El Rahman El Kenbeit is the owner of Anwal Company which bought Omar Effendi company.  See El 
Desouky v. Anwal, supra note 1, at 1 
25
 El Desouky v. Anwal, supra note 1, at 2 
  
 7 
company’s stocks.  This portion, valued at 130 million LE, comprised the taxes owing and the 
workers’ salaries.  This means that the very reason for privatizing this company – that it save the 
government money – was in reality reversed: the Company remained a burden on the 
government.  There were no taxes for the government, there were no salaries for the workers, 
and there were no profits for the stockholders, proving that the buyer mismanaged the company.  
  The second basis on which the claimants brought a case against the Omar Effendi sale 
contract concerned the holding company taking possession of a number of unregistered branches. 
The buyer received a number of branches that were not registered in the auction documents and 
thus had not been valued.  One example is the workers’ resort in Balteem. 26 
Thirdly, there are the grounds of the Holding Company’s receiving the title and the 
ownership of the properties.  The titles and the ownership of some branches were transferred to 
the buyer even though these branches were valued at less than their market value.  This occurred 
because they were evaluated as if the Omar Effendi Company leased the branches when in fact 
they owned them.
 27
 
  To sum up, the Omar Effendi Company was a successful company which was turned into 
a failure.  Its privatization process was riddled with violations, as the case filed before the 
Administrative Court soon revealed.  The plaintiffs’ challenge of the sale process of Omar 
Effendi transpired on grounds including legal violations, mismanagement, and receiving 
unregistered branches. 
B.   Court Decision: 
The court issued its judgment in favor of the claimants.  It annulled the decision by which 
Omar Effendi was sold and all its consequences, such as the sales and the mortgage contracts.  It 
ignored the rights of third parties, including the banks that loaned money to Omar Effendi in 
return for mortgaging its branches.  
                                                          
26
 El Desouky v. Anwal, supra note 1, at 33 
27
 Id. at 2  
 8 
After the four claimants filed the case on December 21
st
, 2010, more defendants were added 
to protect public funds and to protect the workers’ rights.  These included the Minister of State 
for Antiquities and the Head of the Central Auditing Agency.  The court held sessions in 
February and March 2011, finally issuing its judgment on May7
th
, 2011.
28
  The court declared 
the sale agreement null and void, along with the embedded arbitration clause.  It then obligated 
the Anwal Company to hand back to the Government of Egypt all the assets and properties of 
Omar Effendi.  This property included the branches, clear of all mortgages that the buyer had 
already transacted in favor of some banks in return for loans.  The Court obligated the company 
to both reappoint the fired workers and reimburse them for any loss. 
Finally, the Court obligated Anwal to settle any dues and obligations incurred by Omar 
Effendi from the date of signing the sales contract; these included the workers’ salaries, bank 
loans, and the company’s taxes.29  The court also annulled the contract through which Anwal had 
sold 5% of its stake in Omar Effendi to the International Financial Corporation (IFC).  This 
judgment was issued in favor of the claimants disregarding the rights of bona fide third parties, 
of which IFC was one.  
 
C.  Court justification: 
The court justified its judgment on several grounds, some of them easily perceivable, 
others less so.  It focused on several contentious points that had arisen between the claimants and 
the defendants, and I will now discuss the most relevant of these.  Essentially they entail, firstly, 
the court’s justification for accepting the case by the claimant, Mr Hamdy El Desouky, although 
he was not a party in the legal challenge of the sale decision or contract; secondly, the court’s 
declaration of its competence for settling the disputes that arose from the sale decision; and 
finally, the court’s discussion of the parties’ violations of the governmental decision, in turn 
leading to the annulment of the decision. 
 
The court’s acceptance of the case from Mr. Hamdy El Desouky 
                                                          
28
 The original Arabic reads as follows  :  راثلأا نوئشل ةلودلا ریزو, see El Desouky v. Anwal, supra note 1, at 3 
29
 These agreements were concluded between Omar Effendi and the several banks. 
 9 
 
The court accepted Omar Effendi’s challenge of the sale decision from Mr.Hamdy El 
Desouky, even though he was not a party to the contract.  This is because the government, and 
hence the citizens of Egypt, own Omar Effendi Company.  All citizens have the right to defend 
their interests against public money being misspent through violations of law.  Thus the 
claimants in Omar Effendi was granted standing in his claim.
30
 
 
The Competence of the Administrative Court 
The court asserted its competence to settle the Omar Effendi dispute by stating that, 
because it classified the Omar Effendi sale decision as an administrative decision, the 
Administrative Court was the correct place to resolve this case. 
The court firstly defined the administrative decision in order to apply it on Omar Effendi 
sale decision.  It stated that "it is an expression of the government’s will, asserting the decision is 
separate from any subsequent contract resulting from it".
31
  This means that if the government 
issued an administrative decision to conclude a civil or commercial contract, the challenge of 
that administrative decision will differ from the challenge of the contract.  The administrative 
decision is challenged before the Administrative Court while the commercial contract is 
challenged before the Ordinary Court.  For example, the government might establish an auction 
that awarded a decision to a company, and it might then conclude a commercial contact with this 
company; if any involved party wished to challenge the auction’s decision it would do so before 
the Administrative Court because this is an administrative decision.  But if any of the parties 
involved wished to specifically challenge the commercial contract, the challenge would be heard 
before the Ordinary Court, which deals with disputes over commercial contracts.
32
 
It follows from this that the Omar Effendi sale decision is an administrative decision due 
to its issuance by the Egyptian government – with the involvement of The Higher Committee for 
                                                          
30
 El Desouky v. Anwal, supra note 1, at 14  
31
 Id. at 11 
32
 Id. at 12 
 10 
Privatization,
 
the Ministerial Group for Economic Policy, the Privatization Ministerial 
Committee, the Egyptian Cabinet,
 
and the Ministry of Investment.
33
  Together, these government 
entities delegated the Holding Company for Construction and Establishment to implement the 
sale of Omar Effendi Company.  This was achieved through the civil/commercial contract, which 
is the sale contract, with Anwal Company.
 34
 
 The Holding Company obtained a permission and delegation from the Higher Committee 
of Privatization before it can sell, ending its public ownership.
35
  Because the government holds 
the sale transaction, it is considered an administrative decision – a decision that can be 
challenged before the Administrative Court.
36
  This was further confirmed by decision no.343 for 
the year 2005, as issued by the Ministry of Investment, which states that the holding companies 
sell the public sector’s share of their companies for the benefit of the government.37  In addition, 
holding companies are obligated to deposit all returns from the sale of public assets in the 
Central Bank of Egypt, in the government’s account.  This reaffirms that holding companies are 
delegated by the government to hold these transactions,
 
meaning once again that the sale decision 
is challenged before the Administrative Court, while the sale contract is challenged before the 
Ordinary Court.
 38
 
 
The legislator assigned the competence of settling administrative disputes to the 
Administrative Court so that the Judicial institution could supervise the privatization program in 
cooperation with the Privatization Ministerial Committee and the Ministerial Group for 
                                                          
33
 “The ministry of investment should be provided with all the documents which relate to the privatization process 
This was confirmed in the public sector companies law no.203 for year 1991 as it assigned to the Ministry of 
Investment the competence of protecting the country’s rights in the public sector’s companies, supervising the 
privatization program, investing the return of this program, and getting benefit of the foreign aids that are submitted 
to Egypt to be used in the privatization program”, The Original Arabic reads as follows:  رامثتسلإا ریزو, See Id. at 16    
34
 El Desouky v. Anwal, supra note1, at 18 
35
 Id. at 16 
36
 Id. at 18  
37
 El Desouky v. Anwal, supra note1, at 18 
38
 Id. at 17 
 11 
Economic Policies which supervises the projects and the companies which will be privatized.
39
  
To sum up, the decisions which relate to the sale transaction of Omar Effendi are administrative 
decisions because the government delegated the Holding Company for Construction and 
Establishment to manage the sale after this Holding Company obtained the approval of the 
Ministerial Group for Economic Policies, the Privatization Ministerial Committee, and the 
Cabinet.
40
  
 
Violations of government decisions 
After the court highlighted the Administrative Court’s competence and its acceptance of 
the case, the court highlighted violations committed during the privatization of Omar Effendi. 
  The Omar Effendi Company was sold in a way that contravened the Auction and Bidding 
Law no. 89/1998 and the State Council Law no. 47/1972, both of which require the approval of 
the competent advisory department, as stated on the contract, before concluding the sale.  
Because the parties did not abide by these conditions, the auction should be annulled, and all 
subsequent results, including the sales contract to Anwal, the mortgage contracts to the banks, 
and the sale contract to IFC, should be considered null and void.
41
 
However, the government refused to annul the auction even though the price presented 
was less than the true value of the assets.  This failure to annul the auction is itself was in 
contradiction to article 35 of the Auction and the Bidding Law, which requires the government to 
act in such a way if the sale price does not match the true value of the assets.
42
  
In a further violation, the investor failed to administer Omar Effendi Company because 
the company did not succeed though it took many loans from Ahli United Bank, Audi Bank, and 
                                                          
39
 Id. at 15  
40
 The Original Arabic reads as follows:   
ا ةنجللا ،ةیداصتقلإا تاسايسلل ةیرازولا ةعومجملاءارزولا سلجم ، ،ةصخصخلل ةیرازول  
41
 El Desouky v. Anwal, supra note 1, at 2 
42
 Id. at 27 
 12 
the International Financial Corporation. These loans were guaranteed by real estate mortgages on 
Omar Effendi assets which negatively affect the financial status of the company as per the 
financial report dated April 10
th
, 2011.
43
   
On June 30
th
, 2009, the Omar Effendi fired 2433 workers in contravention of the 
company’s early retirement program, which limited staff dismissal to 1200 workers only.44 
That the company assets were wrongly valued did not help. Its assets, including the 82 
branches, were valued at 563,105 million Egyptian Pounds before the sale of the company, but 
the actual sale price for the company was nearly one billion Egyptian Pounds.
 45
  Further, 16 of 
these branches were valued at 462 million Egyptian pounds after the sale of the company, though 
none of the circumstances and conditions had changed.  These 16 branches were mortgaged in 
favor of Ahli United bank and Audi bank in return for a loan valued at 462 million Egyptian 
Pounds, which represents more than 66% of the sale price of the company.  This unrealistic value 
resulted from a completely flawed evaluation process; the buildings were evaluated without 
being investigated, and the machines were evaluated according to the net book value without 
considering the validity of their technical status.
46
 
The auction brochure included the company’s lands and real estate assets, contradicting 
the approval of the Privatization Ministerial Committee, dated in January 1, 2011.
47
  This 
approval confirmed the exclusion of the company’s lands and real estate assets, such as the 
Abdel Aziz Branch and the Saad Zaghloul Branch, from being privatized.  Moreover, the buyer 
was allowed to sell 30% of Omar Effendi Company assets on the provision that the Holding 
Company gained priority to buy the Abd El Aziz and Saad Zaghloul Branches.
48
  This means 
that the buyer was not prohibited from selling them, as was stipulated by law, but was allowed to 
                                                          
43
 Id. at 41 
44
 Id. at 43  
45
 El Desouky v. Anwal, supra note 1, at 30 
46
 Id.at 28  
47
 The translation of the entity name in Arabic is:     ةصخصخلل ةیرازولا ةنجللا  
48
El Desouky v. Anwal, supra note1, at 31 
 13 
sell them to any third party if the Holding Company for Construction and Establishment refused 
to buy them.
49
 
To close then, the sale of the once-great Omar Effendi Company took place amid various 
irregularities, some of which were outright breaches of law – both administrative law and civil 
law. Certainly it can be difficult to untangle the role played by those in the court process from 
those in the government and its various supervisory bodies.  However, it seems clear that, from 
an objective legal standpoint, the privatization of Omar Effendi Company occurred through a 
process that raises more questions than it answers.  In the next chapter I will explore the 
discrepancies between the law and the privatization process as it unfolded in the case of this 
well-known Egyptian company. 
  
                                                          
49
 Id.at 27 
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III.  Critique of the Decision on Procedural Grounds 
This chapter provides a close analysis of the Omar Effendi decision from a procedural 
standpoint.  It will highlight the issuance of a previous arbitral award relating to Omar Effendi, 
which then prohibits reinvestigating the case another time by the Administrative Court, as the 
Omar Effendi sales contract would be regarded then as an administrative contract.  This means 
that judgment issued on May7
th
, 2011, by the Administrative Court, should be deeply criticized.  
To this end, this chapter will cover the issuance of a previous arbitral award, the competence of 
arbitrators, the competence of Ordinary Courts, and the validity of the arbitration clause 
altogether.   
a- Issuance of a previous arbitral award on the same issue  
Egyptian law prohibits resettling a dispute that was previously settled by any means of 
recognized dispute settlement mechanisms.
50
  This means that the issuance of an arbitral award 
in a dispute restricts the probability of settling it another time by litigation, as this will contradict 
with article 55 of the Egyptian Arbitration law no. 27, dated 1999, and article 101 of the 
Egyptian Evidence Law no.25/1968. 
In June 10
th
, 2008, Anwal Company and the Holding Company agreed on settling 
disputes that arise from the sales contract via arbitration.  In November 10
th
, 2010, the arbitral 
tribunal in CRCICA refused the demand of the Holding Company for Construction and 
Development to annul Omar Effendi sales contract. 
In 2008, another lawsuit no.11492/judicial year no.65 was filled in order to annul the 
same sales contract.  The Claimant in this case had no right to file this lawsuit before the State 
Council due to the issuance of a previous arbitral award on the same issue by virtue of article 55 
of the Egyptian Arbitration Law, and article 101 of Egyptian Evidence Law. 
                                                          
50
 A Memorandum of defense submitted by Mr. Kenbeit’s lawyer to the State Council in4/7/2011,p.8  
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  Article 55 states that “arbitral awards which are rendered in accordance with the 
provisions of this law have the authority of res judicata and shall be forcibly executed without 
prejudice to the provisions of the present Law.”51 
This means that arbitral awards, which are issued in compliance with Egyptian law, shall 
be recognized, and executed immediately.  This was confirmed by the Court of Cassation 
judgement no.521/ judicial year no.42 hearing dated February 15
th
, 1978.  This judgement states 
that  “It is illegal to debate about the effect and recognition of an arbitral award even if it was not 
enforced.”52  This means that the arbitral award is effective and recognized from the date of its 
issuance. 
Article 101 of Egyptian Evidence Law confirms what was stated by article 55 of the 
Arbitration law as it states that  
“The Court should not accept any evidence which relates to any judgement after its 
issuance and becoming effective.  This is provided that this judgement is effective and 
enforceable before the same parties and in the same issue of the lawsuit.”53   
This means that no lawsuits can be filed by the same parties and about the same issue that 
was previously settled by a final judgment.
54 
 
The Court of Cassation confirmed what was stated in articles 55 and 101.  For instance, 
the Court of Cassation judgement no.7115 for the judicial year no. 45 hearing dated March 17
th
, 
1978.  This judgement states that the conditions for applying article 101 are as follows: The first 
                                                          
51
  
The original Arabic reads as follows: 
  
  م صنت33 نوناقلا اذهل اقبط ةرداصلا نيمكحملا ماكحأ زوحت" ميكحتلا نوناق نم  صوصنملا ماكحلأا ةاعارمب ذافنلا ةبجاو نوكتو ىضقملا رملأا ةيجح
 "نوناقلا اذه ىف اهيلع 
52
   
The original Arabic reads as follows: 
 
مقر اهمكح ىف ضقنلا ةمكحم تبهذ300  ةنسل20  خیراتب ق03/0/0081 "هذيفنت متی مل ولو ىتح ىضقملا رملأا ةوق ميكحتلا مكح زوجی"ىلا 
 
53
  
The original Arabic reads as follows: 
م صنت010  نوكت لا نكلو،هيجحلا هذه ضقنی ليلد لوبق زوجی لاو،قوقحلا نم هيف تلصف اميف هجح نوكت ىضقملا رملأا ةوق تزاح ىتلا ماكحلأا تابثإ
 تاذب قلعتتو مهتافص ريغتت نأ نود مهسفنأ موصخلا نيب ماق عازن ىف لاإ ةيجحلا هذه ماكحلأا كلتل.اببسو لاحم قحلا  
54
 supra note 51, at9 
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judgement should be final, effective and may not be challenged; the second lawsuit is filed for 
the same reasons, about the same subject and between the same parties of the first judgement
55
. 
  Also, the Court of Cassation confirmed that in its judgement no.44 / judicial year no.46 
dated February14
th
, 1984, in which it stated that “The parties may not file any new claim relating 
to any issue or any subject which was previously settled by a final judgement between the same 
parties.”  
  To sum up, it is illegal to file a suit relating to an issue that was previously settled 
between the same parties by a final judgement or an arbitral award because this contradicts with 
Egyptian laws and Court of Cassation judgements.
56
  Consequently, the State Council cannot 
annul the Omar Effendi sales contract as this demand was previously rejected by an arbitral 
award no.583/208 in a dispute between the same parties and about the same issue.
 
  
 
b. Competence of arbitrators 
57
 
The Omar Effendi Judgement was issued in contradiction with article 22 and 23 of the 
Egyptian Arbitration Law.  The arbitrators are competent to settle all the disputes that arise from 
a contract which includes an arbitration clause even if this dispute relates to the validity of the 
arbitration clause itself.  This is confirmed by article 22 and 23 of the Egyptian Arbitration Law.  
Specidically, article 22 states that: 
 The arbitral tribunal is empowered to rule on motions which are related to its  
non-competence, including motions based on the absence of an arbitral clause, 
its expiry or nullity, or its failure to include the subject or the dispute 
 58 
                                                          
55
  
The original Arabic reads as follows: 
  ةداملا ىف اهيلع صوصنملا هبىضقملا رملأا ةيجحب عفدلا لوبق زاوجل اهرفاوت مزلی طورش ةمث نا ىلع مكحلا صن010  داوملا ىف تابثلإا نوناق نم
 مقر ةیراجتلاو ةيندملا03  ةنسل0028 ورشلا هذهو كسمتلا نوكی نأو ًايعطق نوكی نأو ًايئاضق ًامكح هنوك نأب مكحلاب قلعتی مسق ،نيمسق ىلإ مسقنت ط
حلاب قلعتی مسقو ،بابسلأا هذه نودب قوطنملا موقی لا ثيحب ًاقيثو ًاطابترا قوطنملاب تطبترا ىتلا هبابسأ ىفو مكحلا قوطنم ىف ةيجحلاب هب ىعدملا ق
ىف داحتإ كانه نوكی نأ طرتشيف  . ببسلا ىف داحتإو لحملا ىف داحتإو موصخلا 
56
  supra note 51, at9 
57
 Id. at 9   
58
  
The original Arabic reads as follows:  
 17 
Thus, neither the Ordinary Court nor the Administrative Court is competent to decide on 
the validity or the nullity of the arbitral clause because the arbitral tribunal is competent on that. 
Article 23 of the Egyptian Arbitration Law confirmed what was stated by article 22 as it states 
that: 
 The arbitral clause is deemed to be an agreement that is independent of the 
other conditions of the contract.  The nullity, repudiation or termination of the 
contract shall not affect the arbitral clause therein, provided that such clause is 
valid per se 
59
 
This means that the invalidity and the nullity of the contract do not affect the 
arbitration clause due to the principle of seperability.
 60
  In other words, the 
arbitral clause is separate from the rest of the contract in order to validate the 
arbitration even if the contract is void. .61    Consequently, neither the Ordinary nor 
the Administrative Courts may allege that the arbitration clause is null and void as 
a result of considering the sales contract null and void.
 62
  
However, the Administrative Court alleged in Omar Effendi that the arbitration clause in 
article 20 of the Omar Effendi sales contract is null and void.  Article 20 of the Omar Effendi 
sales contract states that 
All the disputes that may arise from the contract will be settled by arbitration; the Egyptian 
Arbitration law will be the governing law; Arabic will be the language of arbitration.  The 
arbitration will be held in Cairo; the arbitral tribunal will be formed of 3 arbitrators who will 
be appointed according to the Egyptian Arbitration law.  The seller will comply with issuing 
                                                                                                                                                                                           
 ةداملا صنت00 كحت قافتإ دوجو مدع ىلع ةينبملا عوفدلا كلذ ىف امباهصاصتخإ مدعب ةقلعتملا عوفدلا ىف ميكحتلا ةئيه لصفت نا ىلع ميكحتلا نوناق نم مي
.عازنلا عوضومل هلومش مدع وأ هنلاطب وأ هطوقس وأ 
59
  
The original Arabic reads as follows: 
ةداملا صنت05  ىذلا ميكحتلا طرش ىلع رثأ ىأ هئاهنإ وأ هخسف وأ دقعلا نلاطب ىلع بترتی لاو ىرخلاا دقعلا طورش نع لاقتسم اقافتإ ميكحتلا طرش ربتعی
حص طرشلا اذه ناك اذإ،هنمضتی.هتاذ ىف احي 
60
Amr Shalakany, Arbitration and the Third World: A Plea for Reassessing Bias Under the Specter of 
Neoliberalism, 41HARV.INT'I.L.J. 419, 440 (2000). 
61
  
The original Arabic reads as follows: 
 ميكحتلا نوناق نم ةداملا صنت05 قافتإ ميكحتلا طرش ربتعی ىلع رثأ ىأ هئاهنإ وأ هخسف وأ دقعلا نلاطب ىلع بترتی لاو ىرخلاا دقعلا طورش نع لاقتسم ا
.هتاذ ىف احيحص طرشلا اذه ناك اذإ،هنمضتی ىذلا ميكحتلا طرش 
62
See, e.g., French Claimant v. Egyptian Respondent, 17 Y.B. Com. ARB. 153 (Int'l Com. Arb.1990).  The entire 
agreement involved in the case was governed by Egyptian law, yet the arbitral  clause-void under said law-was 
deemed to be governed by Swiss law in order to preserve its validity. 
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all the approvals and permits that relates to the enforcement of the Arbitration clause 
according to the prevailing rules in the Egyptian laws  
63
   
This means that arbitration is competent to settle any dispute that may arise from the contract 
including the validity of the arbitration clause even if the contract is void.  
 To sum, the arbitral tribunal is competent to decide on its competence even if the arbitral 
clause is null and void as described in article 22 of the Egyptian arbitration law.
64
  The 
Administrative Courts cannot annul the arbitration clause as a result of annulling the sales 
contract.   
 
c. Competence of Ordinary Courts
65
   
Even if the arbitral tribunal was not competent to settling the Omar Effendi contract 
disputes, Administrative Courts would still not be the competent authority on that front.  Rather, 
Ordinary Courts would be competent there.   
This was stated in article 15/1 of the Judicial Authority Law, and articles 15, 38, and 39 
of the Notary Public Law no.114/1946.  On the other hand the Administrative Court is competent 
for settling the disputes which arise from administrative contracts as it was stated in article 10 
/11 of the State Council law no.47/1972 and article 10 of the State Council law no.165/1955.  
This principle was confirmed by the Court of Cassation and the Constitutional Court. 
Article 15/1 of the Judicial Authority Law states that “Ordinary Courts have the 
jurisdiction to settle all the disputes except for the administrative disputes which should be 
settled by the State Council.”66  This means that the Ordinary Courts have the jurisdiction of 
                                                          
63
   
The original Arabic reads as follows: 
 ةداملا صنت01 ىلع يدنفأ ارمع عيب دقع نم  ميكحتلا ةغل ىه ةيبرعلا ةغللا نوكتو ميكحتلا قیرط نع دقعلا نع  ةئشانلا تاعزانملا ةفاك ىوست "ىلی ام
".ميكحتلل مكاحلا نوناقلا وه ىرصملا نوناقلا نوكیو ميكحتلا ناكم ىه رصم نوكتو 
64
  
The original Arabic reads as follows: 
 ةداملا صنت00 لصفت نا ىلع ميكحتلا نوناق نم  ميكحت قافتإ دوجو مدع ىلع ةينبملا عوفدلا كلذ ىف امباهصاصتخإ مدعب ةقلعتملا عوفدلا ىف ميكحتلا ةئيه
.عازنلا عوضومل هلومش مدع وأ هنلاطب وأ هطوقس وأ 
65
 A Memorandum of defense submitted by Audi Bank  to the State Council in4/7/2011,p.4,13  
66
  A Memorandum of defense submitted by Mr.Khaled Farouk Mohamed to the State Council in16/6/2011, p. 13 
The original Arabic reads as follows: 
ةداملا صنت03/0 رط نع اهتیوست متی ىتلا ةیرادلاا تاعازانملا ءانثتسإب تاعزانملا ةفاك ةیوستب ةیداعلا مكاحملا صتخت" ةيئاضقلا ةطلسلا نوناق نم قی
"ةلودلا سلجم 
 19 
settling all the disputes whether they are civil, commercial, or criminal disputes except for the 
administrative disputes which are settled by the Administrative Court.  
This principle was confirmed by the Court of Cassation in its judgement as it stated that 
”Ordinary Courts are competent for settling all the disputes except for the disputes that are 
assigned to other courts by clear and obvious articles in law”.67  It also stated that " Ordinary 
Courts are competent for settling the disputes that may arise from the ownership of the movables 
and immovable assets. The Ordinary Courts have a jurisdiction for settling all the civil and 
commercial disputes except for the disputes that are assigned by the legislator for another 
judicial entity. ..68   This authority has been given to it by the constitution in order to be able to 
achieve justice and protect the citizen’s rights”.69  
The Supreme Constitutional Court stated that “the Ordinary Court is competent for 
settling the disputes that arise from all the financial rights that relate to movable or the 
immovable assets.”70 This competence may be challenged for the first time before the Court of 
Cassation.”71  This means that the law, the Constitutional Court, and the Cassation Court all 
agree on the competence of Ordinary Courts for settling all the disputes except for the 
administrative variety. 
                                                          
67
   
The original Arabic reads as follows: 
مقر ضقنلا ىف ضقنلا ةمكحم تضق03 ةنسل0 "نأب ةيئاضقىف لصفلا كلمت ىتلا ةديحولا ةطلسلا يه ةیداعلا مكاحملا (  متی ام ءانستسإب تاعزانملا ةفاك
"ةصاخ نيناوق ىف رخأ مكاحمل هدانسإ  
68
 
The original Arabic reads as follows: 
مقر ضقنلا ىف ضقنلا ةمكحم تضقو0203  مقرو5085   نيب روثت ىتلا تاعزانملا ىف لصفلا كلمت ىتلا ةديحولا ةطلسلا يه ةیداعلا مكاحملا ( نأب
نأ رابتعاب اهيلع مهل ةينيع قوقح نم دارفلأا هيعدی ام نأشب وأ ةلودلل اهيلع عزانتملا لاوملأا ةيعبت نأشب ةموكحلاو دارفلأا ىداعلا ءاضقلا-  ام ىلعو
 ةمكحملا هذه ءاضق هب ىرج– ةیلاولا هذه نم دحلل عرشملا هعضی ديق ىأو ةیراجتلاو ةيندملا تاعزانملا رظن ىف ةماعلا ةیلاولا بحاص وه-  فلاخی لاو
 ))هريسفت ىف عسوتلا مدع بجی مث نمو ،ماع لصأ ىلع ًادراو ءانثتسا ربتعی روتسدلا ماكحأ هب 
69
 A Memorandum of defense submitted by Audi Bank to the State Council in16/6/2011, p. 15 
The Judgement of the Court of Cassation no.3556 for judicial year no.61 hearing dated 7/2/1993 
70
   
The original Arabic reads as follows: 
مقر ضقنلا ىف ضقنلا ةمكحم تضق02 ةنسل0 ئاضق"نأب ةيىف لصفلا كلمت ىتلا ةديحولا ةطلسلا يه ةیداعلا مكاحملا (  ةقلعتملا تاعزانملا ةفاك
ةلوقنملاو ةتباثلا لوصلااو تاراقعلاب-"  
71
      
  The original Arabic reads as follows: 
مقر مكحلا ىف ضقنلا ةمكحم تضق0838  وينوی0010 –  ضقنلا ةعومجم05-0181-01،01،00  ویام0013 ( ضقنلا ةعومجم02-025-083)   
“  "ضقنلا ةمكحم مامأ ةرم لوأ ةمكحملا صاصتخإ مدعب عفدلا زوجی 
 20 
 On the other hand, the State Council is competent to settle disputes that arise from 
administrative contracts as described in the following:
 
 
Article 10 /11 of the State Council law no.47/1972 which states that “the 
State Council is competent for settling disputes which result from 1)…2)…3)...11) 
contracts that relate to administering public utilities and providing the government 
with commodities and any other administrative contract.”72 
In addition, article 10 of State Council Law no.165/1955 assigned the competence of 
settling public works and supply contracts disputes to the Administrative Courts.  It states that 
“the State Council is competent of settling the disputes that arise from the public works and 
supply contracts and any administrative contract.”73  
The same principle was confirmed yet again by the Court of Cassation.  It stated that 
“Ordinary Courts are competent of settling all the disputes except for the disputes that are settled 
by another courts according to obvious and clear articles in law.”74 
The Supreme Administrative Court also confirmed this principle.  It stated that “the 
Administrative Court will not be competent for settling contract disputes unless the contract is an 
administrative contract.”75  It also stated that “the State Council is not competent for settling 
                                                          
72
  A Memorandum of defense submitted by Dr.Zaki Hashem Law Firm to the State Council in4/7/2011, p.7 
The original Arabic reads as follows: 
ةداملا صنت01/00 جم نوناق نم مقر ةلودلا سل21/0010   نع ةئشانلا تاعازنلا ةفاك ةیوستب ةلودلا سلجم صتخی "0...)0...)5....)00 صتخی)
"رخا ىرادإ دقع يأو ةموكحلل علسلا دیروت دوقعو ةماعلا قفارملا دوقعب ةقلعتملا تاعازنلا ةفاك ةیوستب ةلودلا سلجم 
73
  
The original Arabic reads as follows: 
داملا صنت ة01  مقر ةلودلا سلجم نوناق نم023/0033  ةماعلا لاغشلاا دوقعو دیروتلا دوقعب ةقلعتملا تاعازنملا ةفاك ةیوستب ةلودلا سلجم صتخی"
"ةیرادلإا دوقعلاو. 
74
  
The original Arabic reads as follows: 
صتختف ءاضقلل ةماعلا ةیلاولا ةبحاص يه ةیداعلا مكاحملا ((: نأ ىلع كلذك ىضقو  مل ام اهفارطأ ناك ایأو اهعون ناك ایأ تاعزانملا ةفاك ىف لصفلاب
ةلعلا توبثب ةربعلا تسيلف ىرخلأ وأ ةلعل ءانثتسا ىرخأ ةهجل نوناقلا وأ روتسدلا صنب رارقم اهيف لصفلاب صاصتخلاا نوكی وأ ةیرادا نكت  امناو
( "صنلا دوجوب01/0/0085  نعط358  ةنس22  ةيئاضق–  م صقن م– 53 – 138  لاو ىداعلا ءاضقلا صاصتخا نم دحلل عرشملا هعضی ديق ىأو )
 ( "هريسفت ىف عسوتلا مدع بجی مث نمو ماع لصأ ىلع داراو ءانثتسا ربتعی ،روتسدلا فلاخی0/2/0080  نعط0202  ةنس32  ةيئاضق– 08/00/0080 
 نعط821  ةنس20  ةيئاضق– 08/00/0021 –  م ضقن م– 08- 0003  (. ))25 – 02 ) 
75
   
The original Arabic reads as follows: 
 مقر نعطلا ( ىف ايلعلا ةیرادلإا ةمكحملا ترقتسأ0130  ةنسل1  ةسلج ق03/3/0025 – ةیلاو كلذل اعبت ترسحنا ىرادلاا دقعلا مايق ىفتنا يتم هنأ ىلع
ادلإا دوقعلا قاطن نم اهجورخل ةنهارلا تاعزانملا رظنب هصاصتخاو ىرادلاا ءاضقلا اهمكحب ىرادلاا ءاضقلا ةمكحم تضق ذإو ةررقملا هتیلاوب ةیر
 .اهؤاضق اهيلإ ىهتنا ىتلا ةجيتنلا ىف قحلا تباصأ دق نوكت اهنإف ىوعدلا رظنب اهصاصتخا مدعب هيف نوعطملا 
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disputes that arise from property law as property is governed by private law which is applied by 
Ordinary Courts”.76  This means that the Administrative Courts are competent for settling all the 
disputes which arise from the administrative contracts and the Ordinary Courts are competent for 
settling all disputes which arise from commercial and civil contracts. 
The contracts which were concluded by Omar Effendi Company, whether they are sales 
or mortgage contracts, are commercial contracts so the disputes which arise from these contracts 
should be settled by Ordinary Courts.   
For instance, the real-estate mortgage agreements that were concluded by Omar Effendi 
Company in favor of the banks are commercial contracts.
77
  This is because they are considered 
to be commercial transactions as described in article 7 of the Central Bank of Egypt law, the 
Egyptian Commercial law article.  Article 7 of the Central Bank of Egypt law states that 
“Commercial Law governs all the transactions that are held between the banks and its clients 
whether they are merchants or not and whatever the nature of the transactions is.”78  Article 5 of 
Egyptian Commercial Law states that ”the bank’s transactions are considered to be a commercial 
transaction and are governed by the Commercial law no.17 dated 1999.”79 
Banking transactions are therefore governed by Commercial Law.  This was confirmed 
by the Court of Cassation judgment which states that “All the banking transactions including the 
issuance of the letter of guarantees are considered to be commercial transactions according to sub 
                                                                                                                                                                                           
The original Arabic reads as follows: 
 مقر اهمكح ىف ايلعلا ةیرادلاا ةمكحملا تضق0130  ةنسل1  خیراتب ق03/3/0023  دوقعلا نع ةئشانلا تاعازنلا ةیوستب ىرادلإا ءاضقلا صتخی "ىلع
"ةیرادلإا 
76
  
The original Arabic reads as follows: 
 امقر نانعطلا (ىف ايلعلا ةیرادلإا ةمكحملا ترقتسأ2322  ةنسل21 ،ق2311  ةنسل21ق-  ةسلج00/0/0110  نوناقلاب ةقلعتملا لئاسملا نم ةيكلملا نإ )
اتلا ةيئادتبلاا ةرهاقلا بونج ةمكحم يهو ةصتخملا ةيندملا ةمكحملل دقعنی امنإ اهنع ةئشانلا تاعازنلا رظنب صاصتخلاا ناف مث نمو ،صاخل ىف عقی ى
 () ةنعاطلا ةئيهلا رقم اهترئاد22 – 02 ) 
77
 supra note 66, at5, see also supra note 70, at 14   
   
78
  
The original Arabic reads as follows: 
 ةداملا صنت1 .رخلأا فرطلا وا ةيلمعلا ةعبط تناك ایا كونبلا اهمربت ىتلا تايلمعلا ىراجتلا نوناقلا مكحی "ىلیام ىلع ىزكرملا كنبلا نوناق نم  
79
   
The original Arabic reads as follows: 
 
م صنت3 راجت لامعأ ةيتلأا لامعلأا دعت  "هنأ ىلع ةراجتلا نوناق نم" ةفارصلاو كونبلا تايلمع :فارتحلإا هجو ىلع اهتلوازم تناك اذإ ةی 
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article 4, 5 of article 2 of the Commercial law.
80
  This means that the contracts which were 
concluded by the Omar Effendi Company are commercial contracts, so the disputes that arose 
from them should be settled by Ordinary Courts  
 
D-Validity of the arbitration clause 
The Omar Effendi judgement was issued by an Administrative Court after invalidating 
the arbitration clause.  The Administrative Court should not invalidate the arbitration clause 
because the sales contract is not an administrative contract, so there is no need for the approval 
of the competent minister on the arbitration clause.
81
 
To elaborate, Egyptian law expands the scope of arbitration as it allows arbitration to 
settle all disputes described in Article (11) of Egyptian Arbitration Law, namely, “Arbitral 
agreements may only be concluded by natural or juridical persons having capacity to dispose of 
their rights, arbitration is not permitted in matters where compromise is not allowed”,82 and as 
described in article (551) of the Egyptian Civil law  “Compromise is not allowed in matters that 
relate to public policy or Family law but it is allowed in financial matters.” 83 
Egyptian Arbitration Law no.27/1994 allows the parties to settle their disputes via 
arbitration except for the disputes that relate to Public Policy, Family Law and Administrative 
Law. In administrative matters, the legislator refuses to allow the government to settle the 
administrative disputes via arbitration because civil, procedural, and State Council laws do not 
include any article that gives the government this authority.  In addition, this is considered to be 
                                                          
80
  
The original Arabic reads as follows: 
 
  نيترقفلا صنل اقبط ًایراجت ًلامع ربتعت نامضلا تاباطخ رادصإ اهنيب نم كونبلا لامعأ عيمج (( : نأ ىلع ضقنلا ةمكحم ماكحا ترقتسا2 ،3  ةداملا نم
0 ا نوناق نم مقر نعطلا ()) رجات ريغ صخش حلاصل وأ ةدرفنم ةفصب تمت ولو ةراجتل200  ةنس20  ةسلج ق05/2/0080  ) 
81
supra note 74, at 8  
82
   
The original Arabic reads as follows: 
 م صنت00 " ىلع ميكحت  ىعيبطلا صخشلل لاا ميكحتلا ىلع قافتلاا زوجی لا ىفرصتلا كلمی يذلا ىرابتعلاا وأ  ىف ميكحتلا زوجی لاو،هقوقح ىف
"حلصلا اهيف زوجی لا ىتلا لئاسملا 
83
      
The original Arabic reads as follows: 
م صنت330 رتت ىتلا ةيلاملا حلاصملا ىلع حلصلا زوجی نكلو،ماعلا ماظنلاب وأ ةيصخشلا ةلاحلاب ةقلعتملا لئاسملا ىف حلصلا زوجی لا" هنأ ىلع ىندم بت
 ةلاحلا ىلع."مئارجلا ىدحإ باكترإ نع أشنت ىتلا وأ ةيصخشلا  
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a violation of state sovereignty as it deprives the government from its right to revert to litigation 
which is considered to be the ordinary and default mechanism for settling disputes. 
In 1994, the Egyptian legislature allowed the State, and its public institutions to conclude 
arbitration agreements with public and private entities in order to settle their disputes via 
arbitration.  This was described in article 1 of the Egyptian Arbitration law, no.27/1994, stating:  
 Without prejudice to the provisions of international conventions in force in the Arab Republic 
of Egypt, the provisions of the present Law shall apply to all arbitration between Public law or 
Private law persons, whatever the nature of the legal relationship around which the dispute 
revolves, when such arbitrations are conducted in Egypt or when the parties to an international 
commercial arbitration conducted abroad agree to subject it to the provisions of this Law  
Although article 1 is clear in allowing public bodies to settle administrative disputes by 
arbitration, it did not finalize the debate about the arbitrability of administrative disputes.  The 
General Assembly for Legislations and Legal Opinions in the State Council narrowed the 
interpretation of article 1 via prohibiting usage of arbitration in settling disputes that arise from 
administrative contracts. 
This prohibition was cancelled as a result of the issuance of law no.9/1997.   This law 
allows settlement of disputes that arise from administrative contracts by arbitration following an 
approval by the competent minister.  As described in article 1” with regard to administrative 
contract disputes, the arbitration agreement shall be approved by the concerned minister or the 
official person who assumes his powers with respect to public juridical persons.  No delegation 
of powers shall authorize the same.”84 
 
 It is clear that the law prohibits the competent minister from delegating anyone to sign 
the arbitration agreement on behalf of his/her office, due to the importance of this authority.  
Consequently, the competent minister alone bears the political and the legal responsibility if this 
authority is misused as this will negatively affect the interests of the state.
85
  
                                                          
84
  
The original Arabic reads as follows: 
م صنت0  صاخشلأل هبسنلاب هصاصتخإ ىلوتی نم وأ صتخملا ریزولا ةقفاومب ميكحتلا ىلع قافتلاا نوكی ةیرادلإا دوقعلا تاعزانم ىلا ةبسنلابو "ىلع
ىف ضیوفتلا زوجی لاو ةماعلا ةیرابتعلأا "كلذ 
85
SOLIMAN MAHMOUD EL TAMAWY, EL WAGIZ IN THE ADMINISTRATIVE LAW158 (Dar El Nahada El 
Arabia2007)(2007).  
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This restriction was used by the State Council to invalidate the arbitration clause.  In 
May7
th
, 2011, the State Council issued a judgement in which it annulled the arbitration clause 
due to its violation of law no.9/1997.  The State Council alleged that the sales contract is an 
administrative contract, so the competent minister, who is the minister of investment, should 
have signed the arbitration clause instead of the Holding Company for Construction and 
Development.
86
 
The Administrative Court stated that the Holding Company for Construction and 
Development is administered and supervised by the Minister of Investment who should legally 
represent it in signing the arbitration agreement.  Consequently, all the disputes that may arise 
from the sales contract of Omar effendi cannot be settled by arbitration, but should be settled by 
the State Council as described in article 1 of Arbitration law no.9/1997. 
The judge here clearly misapplied law no.9/1997 because this law is applied to 
administrative contracts while Omar Effendi sales contract were not an administrative contract.
 
  
This is because it does not include the principal elements of the administrative contract.
87
 
The Administrative Court determines the principal elements of the administrative 
contract as follows:  ”The administrative contract is the contract which is concluded between the 
government and any other party in order to administer a public utility.  It must be governed by 
the public law and will include exceptional conditions that are not recognized by Private law.
88
  
It also states that “The administrative contract is the contract which is concluded in between the 
government and any other party”.89  The Administrative Court stated that ” the administrative 
                                                          
86
  
The original Arabic reads as follows: 
م صنت0 صتخملا ریزولا ةقفاومب ميكحتلا ىلع قافتلاا نوكی ةیرادلإا دوقعلا تاعزانم ىلا ةبسنلابو "ىلع وتی نم وأصاخشلأل هبسنلاب هصاصتخإ ىل 
ةماعلا ةیرابتعلأا "كلذ ىف ضیوفتلا زوجی لاو 
87
 supra note 74, at9  
88
  
 The original Arabic reads as follows: 
مقرايلعلا ةیرادلإا ةمكحملا مكح5281  خیراتب0/2/0031  مقر مكحو0082 خیراتب0020 كحلا نيب اميف هماربإ متی دقع وه ىرادلاا دقعلا" ياو ةمو
"رخأ فرط 
 إ ىف نيعتستو رارمتساو ماظتناب لمعیو هترادإ ىلع فرشت وأ ةلودلا ةئشنت عورشم لك " وه ىلع ماعلا قفرملا نأ ىلع ءاضقلاو ةقفلا رقتسا هئاشن
نايص ىف ةمهاسملا دصقب لب ،حبرلا دصقب لا ،اهبلطتی ىتلا ةماعلا تاجاحلاب روهمجلا دیوزتل ةرادلإا تاطلسب هرييستو حلاصملا ةمدخو ماعلا ماظنلا ة
ةماع تاجاح دس هضرغ نوكی نأ ىأ ،ماعلا عفنلا تاذ تاعورشملا نم عورشملا نوكی نأ ىه ماعلا قفرملل ةزيمملا تافصلاو ،ةلودلا ىف ةماعلا  ةكرتشم
 ىرادلإا ءاضقلا ةمكحم ( "ةماع تامدخ میدقت وأ–  مقر ىوعدلا5281  ةنسل0 ةسلج ق0/2/0031  ) 
89
 supra note 74, at10 
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contract is a contract that is concluded by a public entity in order to administer a public 
utility.”,90 It also stated that “ Though the government is a party in the contract, this contract 
cannot be considered an administrative contract as Public Law does not govern it.” ..91  The 
Supreme Administrative Court also confirmed the mentioned definition as it stated that” the 
contracts that are concluded with the public entities to administer the public utility should be 
included a privilege in favour of the government.” 92  
This judgement means that the contract will be considered an administrative contract, if 
the government is a party to it; the management of a public utility is subject to it; and the 
exceptional conditions, that are known in the Common law and unknown in Private Law, are a 
part of it.  In other words, the administrative contract assumes an unequal relationship between 
the state and the other parties in favor of the state as it may take  unilateral action in amending its 
obligations.
93 
 
In Omar Effendi, the Administrative Court considered the sales contract to be 
administrative contract though it does not include the elements of an administrative contract 
especially the presence of the government as a party in the contract and the presence of the 
public utility as a subject of the contract.  Consequently, it considered the arbitration clause null 
and void because the competent minister did not sign it though it is an administrative contract. 
By contract, we do not think the Omar Effendi sales contract is an administrative 
contract, because the government is not a party to it.  Though the Holding Company for 
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The original Arabic reads as follows: 
 مقر نعطلا (صن3800  ةنسل20 ق–  ةسلج02/00/0008  همربی ىذلا دقعلا وه ىرادلإا دقعلا نأ ةمكحملا اذه ءاضق ىف هيلع رقتسملا نم " هنأ ىلع )
هظت نأو هرييست ةبسانمب وأ ماع قفرم ةرادإ دصقب ماعلا نوناقلا صاخشأ دحأ راثم دقعلا نأ ةاعارمب هنإف مث نمو ،ماعلا نوناقلا بولسأب ذخلأا ىف هتين ر
ذه نإف ىلاتلابو دارفلأل ةرادلإا اهميقت ىتلا ةينكسلا تادحولا يدحا عيبب هقلعتل هرييست دصقب وأ ماع قفرم ةرادإب قلعتی لا ةعزانملا ماكحلأ عضخی دقعلا ا
ورشلا دقعلا اذه نمضتی نإو صاخلا نوناقلا " هميظنت وأ هرييست دصقب ماع قفرم طاشنب لصتی لا ًانيقی دقعلا اذه نلأ كلذ ،ةيئانثتسلاا ط 
91
   
The original Arabic reads as follows: 
 مقر نعطلا (صن2812  ةنسل23  ةسلج ق05/5/0110 نيبی هنأ لاإ ماعلا نوناقلا صاخشأ ىف صخش هيفرط دحأ ناك نإو هيلإ راشملا دقعلا نأ ".)  نم
هيف سيل طورشب مربأ دقو ًاصاخ ًاكلم ةلودلل كولمم لام عيب دقع درجم نوكی نأ ودعی لا وهف ،ةیرادلإا دوقعلا تامسب مستی لا هنأ هدونب ىلع جورخ ىندأ ا
. ماعلا نوناقلا لئاسوب ذخلأا ىف ةرادلإا ةين هاجتاب ىحوت لاو صاخلا نوناقلا بولسأ 
92
 
 The original Arabic reads as follows: 
مقر ايلعلا ةیرادلإا ةمكحملا مكح2812  ةنسل21 "ةموكحلا حلاصل ىليضفتو ىزييمت طرش ةعفنملا ةرادإ دقع نمضتی نا بجی"ىلع صنی ةيئاضق 
93
See Texaco Overseas Petroleum Co. &California Asiatic Oil Co. v. The Government of the Libyan Arab Republic, 
53 I.L.R.  478 (LCJ. Arb. 1975, 1977) (hereinafter Texaco Award]. 
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Construction and Development.
94
 is a governmental entity, it owns Omar Effendi Company , as 
if it is a natural person .  This is because the government does not own the entire Omar Effendi 
Company but it owns some of its stocks as any private person would in society.  This means that 
any contract by the government concerning these stocks is not considered to be an administrative 
contract but rather a civil contract because the government, in this case, is considered a private 
entity.
95
 
Moreover, the subject of the sales contract is not a public utility, so it cannot be 
considered an administrative contract, since the State Council in judgement no.353 dated 
21/3/1965 stated that “the public utility is a project that is established by the government in order 
to present public services, to provide the people with their needs.”96  The Administrative Court 
also stated that “the Public utility should aim to achieve public interests without gaining any 
profits.”97 And “the Public utility should be supervised by the administrative authorities.”98 
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The Holding Company for Construction and Building, which is the seller of Omar Effendi Company, is an Egyptian  
joint stock company .The seller is established by virtue of lawno.203/1991which states that the joint stock company 
is considered to be a private entity as described in article 1 of this law 
” the holding company is a joint stock company which is considered  to be a private entity  ”.In addition, if the 
government is a stock holder in the joint stock company , the funds of the joint stock company is owned by the 
government a private ownership as described in article 12 of law no.203/1991” See ElDesouky v. Anwal, supra note 
1, at 25. 
The original Arabic reads as follows: 
 م صنت0 و "ىتلأا ىلع ةداملا بجومب ةكرشلا لاومأ نأ نع لاضف ،صاخلا نوناقلا صاخشأ نم ربتعتو ،ةمهاسملا ةكرش لكش ةضباقلا ةكرشلا ذخأت
(00ودلل ةكولمملا لاوملأا نم ةكرشلا لاومأ دعتو "اهيلإ راشملا ةداملا تررق ذإ ،ةصاخ ةيكلم ةلودلل ةكولمم لااومأ روكذملا نوناقلا نم ) ةصاخ ةيكلم ةل
. 
The funds of the company is owned by the government a private ownership”94..94   
95
  supra note 74, at11 
96
   
The original Arabic reads as follows: 
 مقر ىوتفلا ىفةلودلا سلجمب عیرشتلاو ىوتفلا ىمسقل ةيمومعلا ةيعمجلا تررقو535  ىف00/5/0023شنت عورشم لك ماعلا قفرملا نأ " وأ ةلودلا ةئ
 لب ،حبرلا دصقب لا ،اهبلطتی ىتلا ةماعلا تاجاحلاب روهمجلا دیوزتل ةرادلإا تاطلسب نيعتستو رارمتساو ماظتناب لمعیو هترادإ ىلع فرشت دصقب
  ." ةلودلا ىف ةماعلا حلاصملا ةمدخو ماعلا ماظنلا ةنايص ىف ةمهاسملا 
97
   
The original Arabic reads as follows: 
قتسااشنإ ىف نيعتستو رارمتساو ماظتناب لمعیو هترادإ ىلع فرشت وأ ةلودلا ةئشنت عورشم لك " وه ىلع ماعلا قفرملا  نأ ىلع ءاضقلاو ةقفلا ر هئ
دخو ماعلا ماظنلا ةنايص ىف ةمهاسملا دصقب لب ،حبرلا دصقب لا ،اهبلطتی ىتلا ةماعلا تاجاحلاب روهمجلا دیوزتل ةرادلإا تاطلسب هرييستو ةم حلاصملا
ةماع تاجاح دس هضرغ نوكی نأ ىأ ،ماعلا عفنلا تاذ تاعورشملا نم عورشملا نوكی نأ ىه ماعلا قفرملل ةزيمملا تافصلاو ،ةلودلا ىف ةماعلا  ةكرتشم
 ىرادلإا ءاضقلا ةمكحم ( "ةماع تامدخ میدقت وأ–  مقر ىوعدلا5281  ةنسل0 ةسلج ق0/2/0031 ) 
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The Omar Effendi Company is a project that aims to gain money, and achieve profits via 
holding commercial transactions.  In addition, it is not supervised by an administrative entity, but 
it is supervised by a board of directors.  Consequently, it is not a public utility, but a commercial 
one according to article 10 the Egyptian Commercial Law which states that” The merchant is 
every party who practices a trade professionally; every company that is governed by any law 
relating to the companies regardless of the purpose of its establishment” 99.   This means that all 
the transactions that are held by Omar Effendi Company are governed by Civil and Commercial 
Laws.  Consequently they are not governed by Administrative law. 
 The State Council stated that Omar Effendi stocks are considered to be a public utility 
which is governed by prime minister decision no.1765/2000 which formed the Ministerial 
Committee for Privatization 
100
  The government owns the stocks in the Holding Company for 
Construction and Development which in its turn owns stocks in the Omar Effendi Company 
which is considered to be a public utility.   
However, the Omar Effendi Company is not a public utility.  The Omar Effendi sales 
contract is not an administrative contract as it does not include the second condition of the 
administrative contract which is administering and managing any public utility.  The Omar 
Effendi sales contract is a civil contract according to article 418 of the Egyptian Civil code, 
which states that   “a sales contract is a contract whereby a vendor binds himself to transfer 
ownership or another monetary right in return for a monetary price”,101 so Omar Effendi sales 
contract is considered to be a sales contract because its subject is the transfer of 90% of Omar 
Effendi stake in return for L.E. 589, 410, 000.  
                                                                                                                                                                                           
98
    
The original Arabic reads as follows: 
 مقر ىوتفلا ىف ةيمومعلا ةيعمجلا تررقو018  ىف02/3/0032  فیرعت اهل سيلو ،ًاحضاو ًادیدحت ةددحم ريغ ماعلا قفرملا ةركف تناك نإو " هنأ ىلع
أ ةرشابم ةموكحلا اهب موقتو اهئادأ ىلإ عرشملا فدهی ةماع ةمدخ دوجو ةرورض وه اهيف ساسلأا رصنعلا نأ لاإ ،عنام عماج تحت مزتلم اهب موقی و
. "ماعلا نوناقلا قاطن ىف ةیرادلإا ةطلسلا فارشإ 
99
  
The original Arabic reads as follows: 
م صنت01 :ارجات نوكی نأ "ىلع  
0-.ایراجت لامع هباسحلو همسأب فارتحلإا هجو ىلع لوازی نم لك  
0- قلعتملا نيناوقلا ىف اهيلع صوصنملا لاكشلأا دحأ ذختت ةكرش لك.هلجأ نم ةكرشلا تئشنأ ىذلا ضرغلا ناك ایأ تاكرشلاب ة  
100
  supra note 74, at12 
101
 Id. at 11 
The original Arabic reads as follows: 
ةداملا صنت208 "ىدقن نمث لباقم رخأ ايلام اقحوأ ئش ةيكلم ىرتشملل لقنی نأ عئابلا هب مزتلی دقع عيبلا"هنأ ىلع  
 28 
This was confirmed by the administrative judgement no.105/judicial year 11 dated June 
4th, 1961, which states that “the administrative contract is a contract which is concluded between 
a public entity and any other entity in order to administer a public utility.”102  This means that the 
public entity should be a party to the contract.  Otherwise, it should delegate another public 
entity within the limits of its work.  Consequently, the Holding Company for Construction and 
Development cannot be considered a deputy to the government because it is a private entity.
103
 
Moreover, the Omar Effendi sales contract is not administrative contract because Omar 
Effendi stocks are considered to be private money, and not public money, that is owned by the 
government.  Consequently, the government cannot deal on this money with any privileges as it 
is considered to be a natural person in these deals.  Both parties in the Omar Effendi Contract are 
not public entities but they are private.  
To sum, the Omar Effendi sales contract is not an administrative contract, it is a private 
law sales contract because the government is not a party to it and its subject is not managing a 
public utility.  It also does not include a privilege in favor of the government which is considered 
to be an important element in defining an administrative contract as described in article 10 of the 
State Council law.  Consequently, this contract is governed by civil law.  This means that the 
arbitration clause is also valid as there is no need for its approval by the competent minister and 
the approval of the Holding Company for Construction and Development is enough for adopting 
it. 
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The original Arabic reads as follows: 
  مقر ىوعدلاف ىرادلإا ءاضقلا ةمكحم تضق013  ةنسل00  ق–  ةسلج2/2/0020  نم صخش همريب قافتا وه ىرادلإا دقعلا نأ " ررقملا نم هنأب
 نيب امربأ دق ىوعدلا عوضوم نادقعلا ناك اذإف ةميظنتو ماع قفرم رييست دصقب تائيهلا وأ صاخشلأا دحأ عم ماعلا نوناقلا صاخشأ ةكرش نيبو ىعدملا
 هنا لاإ ،لورتبلا بيبانأ طوطخ ةرادإ نع ةبئان اهفصوب وحنلا اذه ىلع هعم تدقاعت ةروكذملا ةكرشلا نأ ددصلا اذه ىف ىعدملا لوقیو .لش ناش ناك ىتم
ا اذه ماربإ ىف صاصتخلاا دعاوقل رادهإ هيف ىعدملا عم دقاعتلا ىف لش ةكرشل لورتبلا بيبانأ طوطخ ةرادإ ةبانإ اهتوبث ضارتفا عم ةباينلا هذه نإف ،دقعل
اقلا ىف ماعلا لصلأا فلاخ ىلع اهورول ماعلا نوناقلا قاطن ىف ةزئاج ريغ اهنأ نع لاضف ،ةیرادلإا دوقعلا ةفص عازنلا ىدقع ىلع ىفضت لا كلذ ،نون
كی نأب اطورشم كلذ نإف ،ماعلا نوناقلا قاطن ىف تاصاصتخلاا ضیوفت زئاجلا نم ناك نإو هنأ دحلأ ًارداص نوكی نأو ،نوناقلا عم اقفتم ضیوفتلا نو
لا نوناقلا قاطن ىف لاطاب عقی وهف صاخلا نوناقلا صاخشأ نم صخشل ضیوفتلا ردصی نأ امأ ةفيظولا هتاصاصتخا دودح ىف نييمومعلا نيفظوملا ،ماع
مهنإف ىلاتلابو ،اهيف افرط ةرادلإا ةهج نوك طرش عازنلا ىدقع ىف فلخت دقف مث نمو ةرشاعلا ةداملا ىف اهيلع صوصنملا ةیرادلإا دوقعلا نم انربتعی لا ا
 مقر نوناقلا نم023  ةنسل0033 . "اهنع ةعرفتملا ةعزانملا رظنب ىداعلا ءاضقلا صتخیو ، 
103
  Id. at 12 
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IV. Critique of the Decision on Substantive Grounds 
This chapter will highlight the illegality of filing the case after the deadline and the lack 
of parties’ standings, all substantive questions of law separate from the procedural objections 
outlined in the preceding chapter.   
This chapter will also chronicle the illegality of the Omar Effendi judgement due to the 
non-submission of the parties' defence; the illegality of annulling the mortgage contracts; the 
illegality of obligating Anwal Company to return Omar Effendi assets; and, the illegality of 
reappointing previously retired employees.  If we assume that the Administrative Court is 
competent for settling contract disputes, this claim should not be accepted and the Administrative 
Court’s judgement should be annulled for the following reasons: 
A.-Violation of the statute of limitations  
The passage of the legal deadline is an important ground for challenging the Omar 
Effendi judgement.  In Omar Effendi, the administrative decision was challenged after the 
deadline which is determined by the State Council law for challenging it.  This should lead, in 
turn, to the rejection of the challenge to the Omar Effendi sales decision. 
An administrative decision must be challenged within sixty days of its announcement in 
official newspapers.  This is confirmed in Article 22 of the State Council law no.55/1959 which 
states that ”the legal time of challenging administrative decisions is sixty days from its 
announcing in the official newspaper, or informing the parties of it.”104  
This means that the court violated the law when it accepted the case because the Omar 
Effendi sales decision was issued on December 21, 2010, while the contract and its relevant 
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 ةداملا صنت00  مقر ةلودلا سلجم نوناق نم33/0030  نا بجی " للاخ ةیرادلإا تارارقلا ىف نعطی21  ةدیرجلا ىف تارارقلا نلاعإ نم موی
".ةيمسرلا 
 30 
decisions were challenged four years after its issuance.  This period exceeds the sixty days which 
determined by Article 22 of the State Council law.
105
 
 To sum up, the Omar Effendi administrative decision cannot be challenged due to the 
surpassing of the legal time allowed for challenging it.  However, the Administrative court not 
only accepted the challenge, it also annulled these decisions in contradiction to the State Council 
law. 
B-Lack of Seriousness or Urgency in Stopping the Execution of the Contract 
The contract is an expression of the mutual will of the parties, so it should be executed 
after its signing.  It may not be executed if there is serious intent or urgency in stopping its 
execution.  The Omar Effendi judgement stopped the execution of the contract though there was 
no urgency involved in doing so.  This is considered an important ground for challenging the 
judgement as this contradicts with the state council law and the high administrative decisions. 
Article 49 of the State Council law states that ”the non-execution of the administrative 
decisions should be based on seriousness and urgency.”  This means that its level of seriousness 
and urgency should be continuous till the issuance of a final judgement in the administrative 
decision disputes.  This was also confirmed by the High Administrative court which states that 
“the seriousness and the urgency which are referred to in article 49 should be found and continue 
till the issuance of the final judgement.
 “106 
  
In Omar Effendi, the contracts and the relevant decisions were challenged after the 
passage of four years from the date of their issuance.  This proves that there is no urgency or 
seriousness on the part of the claimants to stop the execution of the administrative decisions.
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Consequently, if we consider that the Omar Effendi sale contract was concluded through 
an administrative decision, the execution of this contract could not be prohibited because there 
was no urgency or seriousness in stopping its execution.  It was executed four years previously 
which proves that there was no urgency in prohibiting it.
108
 
To sum up, the Omar Effendi judgement should be challenged as it violates article 49 of 
the State Council law and high administrative judgements.
109
 
C-Lack of claimant standing in bringing the suit against the Defendants  
The claimants should have standing to be able to file a case.  This means that they must 
have a relation to the dispute or to the other parties.  The case should not be accepted unless the 
claimants have an interest or benefit in filing it.  This is  confirmed in Article 12 of the State 
Council law no.47/1972” which states that the claimant should have a benefit and interest in the 
case that will be filed by him/her.”110 
In Omar Effendi, the claimants had no standing in filing the case as they are not related to 
the dispute, the buyer, or the seller.  This means that the Omar Effendi judgment should be 
challenged because the case was accepted from claimants who have no standing in filing it. 
D-Lack of Party Notification to Present their Defence  
The Omar Effendi judgement was issued without allowing the parties to present their 
defence.  This contradicts with the law and the Court of Cassation judgements which, in turn, 
allow those parties to challenge the judgement.  This was confirmed by the Court of Cassation 
which stated that "The court should allow the parties to submit their defence, once it is a logical 
defence.”111  In Omar Effendi, the Administrative Court violated the rights of the parties as the 
IFC, Audi  
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 : هنأ ىلإ ضقنلا ةمكحم تبهذ دق 
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Bank, and Ahli United Bank and other banks were not allowed to present their defence. 
Moreover, the court refused to resume the hearings to allow them to submit their defence.  This 
judgement deprives the parties of their rights to present their defence which are stated in the 
Egyptian Constitution and the law.112   
E. Lack of Effect for the Bona Fide Buyer and Mortgagee  
 The sales contracts are valid as the annulment of the administrative decision does not 
lead to the annulment of the contracts which resulted from it.  This has been confirmed by the 
High Administrative court in several of judgements which were issued by it.  This means that the 
Omar Effendi judgement can be challenged because it annulled the Omar Effendi sales contract 
as a result of the annulment of an administrative decision in contradiction with the law and the 
High Administrative judgements. 
  The Administrative Court stated that  “the subject of the decision is the criteria that 
discriminates the administrative decision from the other decisions.”113  This means that unless 
these decisions relate to administrative matters, they cannot not be considered administrative 
decisions even if they are issued by administrative entities. 
In Omar Effendi, the sales decision could not be considered an administrative decision 
because it relates to the selling of the Omar Effendi Company which is not considered to be an 
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administrative matter.  In addition, the annulment of the administrative decisions should not 
extend to the contracts which resulted from it even if the administrative decisions are annulled.  
This is because the decision is an expression of the government’s will, so it can be annulled by 
the government solely.  On the other hand, the contract is an expression of the two parties’ will, 
so it cannot be annulled except by the mutual agreement of the parties.
114
        
The invalidity of annulling an administrative contract as a result of annulling an 
administrative decision was confirmed by the High Administrative judgement.  It stated that “the 
challenge and the annulment of the administrative decisions do not affect the contracts which 
resulted from them.
115
  It also stated that ” Any third party has the right to ask for annulling a 
decision that is issued concerning the assignment of an auction to a party that does not deserve 
due to its contradiction with the rules which were issued by the ministerial cabinet dated 
November 4
th
 ,1943,.  The annulment of this decision will not affect the contract that is resulted 
from it, unless one of the contract’s parties challenged this contract before the competent 
Ordinary Court.”116  In other words, the Administrative Court is a competent body for annulling 
administrative decisions, but it is not for annulling contracts.  The Ordinary Courts have the 
competency to do that. 
Consequently, any third party in Omar Effendi may challenge the Omar Effendi sales 
decision dated 25/9/2006 which was issued by the Ministerial Committee for Economic Policies, 
but they cannot challenge the Omar Effendi sales contract itself.  On the contrary, the buyer’s 
money should be returned to him or be remunerated if the sales contract is challenged or 
annulled.  This is confirmed in article 142/1 of the Civil law which states that “when a contract is 
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annulled or declared void, the parties return to their legal status before concluding the contract. If 
such reinstatement is impossible, damages equivalent to the loss may be awarded.”117 
The mortgage agreements are valid as they were protected by law and the Court of 
Cassation judgements from being annulled as a result of annulling the mortgagor ownership.  
However, the Omar Effendi judgement annulled the mortgage contract because of annulling the 
sales contract in contradiction with Civil law.  This gives the parties the right to challenge the 
judgement as it contradicts article 1034 of the Civil Code and the Court of Cassation judgements 
which immune the mortgage contracts from being annulled. 
The annulment of a sales contract of an asset does not affect any subsequent real estate 
mortgage on this asset.  This is provided that the buyer (mortgagor) and the mortgagee are bona 
fide parties, so the mortgage agreements should not be annulled even if the sales contracts were 
annulled.  In Omar Effendi, Ahli United Bank and Audi Bank gave Omar Effendi a loan in return 
for real estate mortgages on some of the Omar Effendi branches.
118
  –However the Omar Effendi 
judgment stated that “the sales and mortgage contracts will be annulled.119  This means that the 
court deprived the banks of securities guaranteeing their loans.  This contradicts with the 
Egyptian Central Bank law which confirms the importance of securing the banks’ rights.  It also 
contradicts with article 1034 of the Civil Law which states that “If a mortgage is created by an 
owner whose title to the property is subsequently annulled, rescinded, abolished, or ceases to 
exist for any reason, the mortgage will remain valid in favor of the mortgagee if he was of a good 
faith at the time of creating the mortgagee.”120 
 The annulling of a mortgage contract was confirmed by the Egyptian Court of Cassation 
In 26/2/1986.  It states that  
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”Although the main civil rule states that the true owner is not bound by any act that is not 
committed by him, civil jurisprudence supports the application of article 1034 which 
obligates him to comply with any mortgage on his asset even if it was not mortgaged by 
him. In this case the true owner and the apparent party becomes liable before the bona 
fide third party”121 
 The Court of Cassation also called up article 1034 of the Civil law and confirmed on the 
mortgage contract importance in its judgment dated 26/2/1986 (challenge no.826, Judicial 
year54) as it stated that  
The application of this article is not confined to cases that are established by virtue of a 
text of law, rather it has a general application to all cases where the dealer with an 
apparent owner or mortgagor is bona fide even if no statutory provision exists.
122
  This 
rule includes: The mortgages affected by an apparent heir; an apparent legatee; an owner 
whose title to the property is subsequently annulled; a fictitious owner; a prête nom. The 
legal protection of article 1034 can be extended to the judgement liens and the pledge   
   Thus in article1034 of the Civil Code, the legislator protects the mortgage from being 
annulled or challenged as a result of the annulment of the ownership documents provided that the 
mortgagee is bona fide at the time of committing the mortgage; the mortgagee is not aware of the 
defects in the ownership documents; the mortgage agreement is effective, includes all the legal 
requirements, and is officially registered before the annulment of the ownership documents.   
The explanation memorandum for drafting article 1034 also stated that “the mortgage 
will be effective even if the mortgagor is not the authentic owner as this mortgagor will be 
considered the rightful owner. 
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To sum up, the Omar Effendi judgement should be challenged because it annulled the 
mortgage contract in violation of the Civil law.  
 
F. Invalidity of Anwal Company obligation to hand back the assets   
 It is illogic to obligate a stockholder to hand back the company’s assets as the 
stockholder does not buy assets; rather, he/she buys stocks.  The assets remain in the company 
which is, in turn, is managed by the board of directors. The Omar Effendi judgement obligated 
the stockholder to hand back the assets though he did not receive them.  This in turn leads to the 
challenge of the Omar Effendi judgement. 
The Omar Effendi judgement stated that the Anwal Company should hand back all the 
assets that it received following the purchase of the Omar Effendi Company.  This point must be 
challenged because the Anwal Company is not a buyer; rather, it is a stockholder.  This was 
confirmed in Article 3 of the Omar Effendi sales contract which states that ”The subject of this 
contract is the sale of 90% of Omar Effendi stocks.”  This means that the buyer did not buy the 
company’s assets but he bought the company’s stocks. 124  
   The court should abide by this meaning because the sales contract is considered to be 
law.  This was confirmed in Article 147/1, 148/1, and 89.  Article 147/1 of the Civil law states 
that ”The contract is considered to be the law of the parties.  It cannot be revoked or modified 
except by agreement of the parties or for the reasons provided by law.”125  In addition, Article 
148/1 of the Civil law states that “A contract must be performed in accordance with its 
provisions and in compliance with the requirements of good faith”.  126  In addition, article 89 of 
the Civil Code states that “A contract is formed when the two parties express two identical 
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intentions to each other, this contract is subject to any additional specific determinants that may 
be required by law.” 127 
In November27, 2001, the High Administrative Court confirmed that the contract is 
considered to be a law unto its parties, stating that “the clauses of the contracts including the 
administrative contracts should be applied in good faith.”128  “the administrative contract like the 
civil contracts should be applied in good faith.”129  “Applying contracts in good faith is the legal 
basis for civil and the administrative contracts.” .130  
To sum up, Anwal Company did not purchase Omar Effendi assets: it bought Omar 
Effendi stocks.  Thus, it is illogical to obligate the stockholder to give back assets that were not 
received by him especially that these assets are still owned by the Omar Effendi Company. 
G. Invalidity of Omar Effendi obligation to reappoint past employees  
The employer should accept the resignation of any employee requesting to do so.  At the 
same time, the employer is not obligated to reappoint the retired employees in contradiction with 
the law and the Court of Cassation judgments.  This judgment stated that Anwal Company 
violated its obligations as they obligated the workers to retire early. 
In the Omar Effendi sales contract, sub article 4 of Article 12 states that "early retirement 
is a system in which the seller will pay 50 million Egyptian pounds as a cost for the early 
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retirement of 1200 workers."  This means that Anwal approved the workers’ early retirement in 
compliance with the contract clause, upon the employer's request,
131
 and under the worker’s 
syndicate supervision.  Moreover, the company subsequently appointed 413 new employees to 
work in the company.  This proves that the company played an important role in decreasing 
unemployment.  The judgement has ignored the obligation of Omar Effendi Company to accept 
the workers resignation in compliance with the law and the contract clauses.  It stated that the 
workers should return to their jobs and receive their rights.  To sum up, the employer is not 
obligated to reappoint the resigned/retired employees; and for this reason, the Omar Effendi 
judgment may be further challenged. 
H. Anwal Company obligation to settle Omar Effendi debts. 
Each company is legally obligated to settle its debts according to the law and the Court of 
Cassation judgements.  In Omar Effendi, the judge obligated the Anwal Company to settle the 
Omar Effendi Company’s debts in contradiction with the law.  Omar Effendi may be challenged 
on this basis. 
In Omar Effendi, the loan lent by Ahli United Bank and Audi Bank to Omar Effendi was 
used to settle the Company’s taxes, debts, employees' salaries and  to finance the Company's  
capital expenditures.  In this way, the loan became  an element in Omar Effendi assets via adding 
it to its accounts.”132   
   Though these facility agreements were signed by the legal representative of Omar Effendi 
Company, the judgement obligated Anwal to settle these facilities.  This judgement contradicts 
with article 85 of the Law no.159/1981 which states that: 
The board of directors appoints a chairman from its members and it has the authority to 
appoint a deputy for the chairman to replace him in case of his absence. Moreover, the 
board of directors may entrust the chairman with the competencies of the managing 
director including the authority of the chairman to represent the company legally before 
litigation. The internal rule of the company determine the authorities of the chairman, the 
members, and the employees
133
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133
  
The original Arabic reads as follows: 
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This means that the chairman legally represents the company before any party, so the 
company is responsible for executing all the contracts that are signed by the chairman as he 
represents the stockholders.  
The responsibility of the company for representative acts was confirmed by the Court of 
Cassation.  It stated that “According to article 105 of the Egyptian Civil law “When a contract is 
concluded by a representative in the name of his principal within the limits of his authority, the 
rights and obligations resulting from it shall be attributed to the principal.”  
Jurists supported the application of article 105 of the Civil law in order to protect the interests 
of bona fide third parties. This protection is achieved via legalizing the acts that are held by the 
party and appear as if he/she is the true owner.  In this case, these acts are considered to be right 
provided that the third party hold the transactions with the apparent party due to his appearance. 
134
  This means that the contract that was concluded by the chairman within limits of his 
authority shall be attributed toAnwal Company but shall not be attributed to Omar Effendi.
135
 
Omar Effendi debts resulted from contracts that were signed by the Omar Effendi chairman, 
who is registered in the Omar Effendi Commercial register, within the limits of his authority.  
Consequently, Omar Effendi is responsible for settling these debts. 
The company is liable for all the obligations which have resulted from this act.  Consequently, 
The legal representative is responsible for settling the  company’s obligations .  This is provided 
that the following conditions are met: The chairman commits the acts in the name of the entity; 
                                                                                                                                                                                           
م صنت83   زوجیو.هبايغ لاح سيئرلا لحم لحی سيئرلل ابئان نيعی نأ هل زوجی امك،اسيئر هئاضعأ نيب نم ةرادلإا سلجم نيعی "تاكرشلا نوناق نم
ضعلا لامعأب سيئرلا ىلا دهعی نأ سلجملل تاصاصتخلإا ةيلخادلا اهحئاولو ةكرشلا ماظن ددحیو،ءاضقلا مامأ ةكرشلا سلجملا سيئرر لثمیو .بدتنملا و
".نيفظوملا ءاضعلأاو سلجملا سيئرل ةررقملا ىرخلأا 
134
 supra note 70, at 13 
135
  
 The original Arabic reads as follows: 
  
"هنأب ضقنلا ةمكحم تضق  
ماعلا دعاوقلا ىضتقم نم ةداملا صن نم  نيبی امبسح ةباينلا ىف ة013  ىتلا تافرصتلا نع أشنت ىتلا تامازتللإاو قوقحلا ةفاضإ ىندملا نوناقلا نم
نی ةدارلإا هذهل ىنوناقلا رثلأا نأ لاإ ليصلاا ةدارإ لحم تلح نأو بئانلا ةدارإ نأب اذخأ ريخلأا اذه ىلا ليصلأا مسأب بئانلا اهمربی صخش ىلا فرص
،ليصلأا تخأ اهئادأب امإ نوكی هنع بئانلا فرصت ىلع ءانب هتمذ ىف ةبترتملا نویدلا ءافيتسإ نإف ىلاتلابو وه هنم تردص دق ةدارلإا تناك ول امك وأ اراي
 ذإ بئانلا نود نیدملل كولمم وه ام ىلع لاا زجحلا عقوی لاا همزلا امم ذيفنتلا اذه ةليصح نم اهب ءافولا مث ىربجلا ذيفنتلا قیرطب ىف ريخلأا اذه لأسی لا
"ليصلأا مسأب اهمربی ىتلا تافرصتلا راثأ نع هلاومأ 
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the third party deals with the chairman in good faith; and the occurrence of an act which proves 
that the chairman works in the name of the entity within the limits of its authority.
136
 
Consequently, Omar Effendi is responsible for settling these debts as it is the entity that 
signed the contracts and received the money.  It is illegal to obligate Anwal to settle Omar 
Effendi debts as it is considered to be a stockholder in it. 
I. Invalidity on ultra vires grounds. 
The Omar Effendi judgement stated that the sales contract contradicts articles 15, and 35 
of the Auctions and Tenders law no.89/1998 as there was no transparency in holding them.  In 
fact, these auctions were held numerous times and all of the submitted offers did not meet the 
minimum requirements.  In addition, Anwal Company was the best offer which met the 
minimum requirements.  This means that the Omar Effendi judgement may be challenged on this 
ground.  This, in turn, confirms the importance of competition and transparency in holding the 
tender in order to allow many tenderers to participate in the tender, which will positively affect 
the prices and the conditions of the tenders.
137
  This reasoning is illegal for the following 
reasons: 
Article 29 of the executive regulations of the Auctions and Tenders Law, which was 
issued by a decision from a minister of finance no.1367/1998, contradicted that.  It stated that 
“The auction may be accepted even if it was the only offer that was presented.  This is provided 
that: there is an urgent need for the offer and if there is no hope for getting better results than the 
dominant results; the only offer comply with the conditions and the prices which are included in 
the documents of the auction.”138 
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The original Arabic reads as follows: 
 ةداملا صنل اقبط00 مقر ةيلاملا ریزو نم رارقب رداصلا تادیازملاو تاصقانملا نوناقل ةیذيفنتلا ةحئلالا نم0521/0008 
:ةيتلأا طورشلا هيف ترفاوت اذإ ديحولا ءاطعلا لوبق زوجی هنأ 
أ-أاهتداعإ نم ىجرت ةدئاف ةمث نوكت لا وأ ةصقانملا حرط ةداعإب حمست لا لمعلا ةجاح نوكت ن 
ب-رعسلا ثيح نم ابسانمو طورشلل اقباطم ديحولا ءاطعلا نوكی نأ 
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The conditions of the tender also allows the competent authority to freely choose the best 
offer.  This was clearly described in the tender conditions stating that “The competent committee 
reviews the offers technically and officially, prepares a final report about them and chooses the 
best one. This committee has the right to compare the best offers from the technical and financial 
perspectives.”    
Anwal Company and other companies offered to buy Omar Effendi.  Anwal’s offer was 
the best at hand, so the competent authorities including the Ministry of Investment and the 
Central Auditing Organization agreed to sell the company to Anwal after getting the approval of 
the General Assembly. 
Omar Effendi was sold for a low price because it was in a bad condition due to the 
Egyptian government’s mismanagement of it.  For instance, the board of directors of the Omar 
Effendi Company was not aware of the accurate number of the Omar Effendi branches owned - 
whether there were 82 or 85 branches and whether they were owned or leased.
139
   
In addition, the company was offered for sale many times but the offers that were 
submitted did not meet the minimum requirements of the auction except for Anwal’s offer.  It 
was the best offer as per what was stated in the extraordinary meeting of the Holding Company 
dated September 25, 2006.  This was also stated on page 15 of the Auction Documents, stating 
that “the last auction that was offered to Anwal Company was the fourth Auction as the previous 
Auctions failed to meet the minimum price and requirements of the Omar Effendi Company 
evaluation.” 
To sum up, Anwal Company‘s offer was the best offer as per what was stated by Mr. 
Hady Fahmy, the Chairman of the Holding Company for Construction and Development, to an 
extent that it exceeded the price that was determined by the government, so the judgment 
violated articles 15 and 35 of the Auction and the Tender Law.
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 V.  Conclusion 
 
The public sector has played a historically important role in developing the Egyptian 
economy, in the industrial field as well as infrastructure, telecommunications and other 
commercial fields including food and clothing commodities. This role decreased in the free 
market era because of the mismanagement, indeed corruption of the Egyptian government prior 
to the January 25h Revolution.
140
   
The Omar Effendi case is a prominent example of this mismanagement, as the 
government failed to appoint a competent board of directors to meet the Egyptian people’s needs 
and serve the market to its public good.  It also misapplied the privatization process which is 
considered to be an important mechanism in the free market era. 
This failure to manage and privatize Omar Effendi properly was exacerbated by the 
issuance of a procedurally and substantively faulty judgment from the Egyptian State Council, 
against a foreign investor who had invested its money in cooperation with legitimate Egyptian 
authorities following proper procedures and all.  This has certainly augmented foreign 
investment fears that the application of the law in post-Revolution Egypt is affected by political 
circumstances.  
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